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It seems to me, that if it appear to the court, that she hafh that,

sense and understanding that she knows and considers the ohMgatioii

of an oath, tho she' be under twelve years, she may be sworn; thus

we find it done in case of evidences against witches, an infant of nine

years old was sworn. Dalt. cap. 111. 77. 291. {k)

But if it be an infant of such tender years, that in point of discre-

tion the court sees it unfit to swear her, yet I think she ought to be
heard without oath to give the court information, tho singly of itself

it ought not to move the jury to convict the offender, nor is it in itself

a sufficient testimony, because not upon oath, without concurrence
of other proofs, that may render the tiling probable; and my reasons

are, 1, The nature of the oflense, which is most times secret, and no
other testimony can be had of the very doing of the fact, but the

party upon whom it is committed, tho there may be other concur^

rent proofs of the fact when it is done. 2. Because if the child com-
plains presently of the wrong done to her to the mother or other

relations, their evidence upon oath shall be taken, yet it is but a nar-

rative of what the child told them without oath, and there

is much more reason for the court to hear the relation of the [ 635 ]
child herseh^, than to receive it at second-hand from those

that swear they heard her say so; for such a relation may be falsi-

fied, or otherwise represented at the second-hand, than when it was
first delivered.

But in both these cases, whether the infant be sworn or not, it is

necessary to render their evidence credible, that there should be con-

current evidence to make out the fact, and not to groiuid a con-

viction singly upon such an accusation with or without oath of an
infant.

For in many cases there may be reason to admit such witnesses to

be heard, in cases especially of this nature, which yet the jury is not

bound to believe; for the excellency of the trial by jury is in that

they are the triers of the credit of the witnesses as well as the

truth of the fact; it is one thing, whether a witness be admissible

to be heard, another thing, whether they are to be believed when
heard.

It is true rape is a most detestable crime, and therefore ought se-

verely and impartially to be punished with death; but it nnist be
remembered, that it is an accusation easily to be made and hard to

be proved, and harder to be defended by the party accused, tho never
so innocent.

I shall never forget a trial before myself of a rape in the county of

Sussex.

There had been one of that county convicted and executed for a

rape in that county before some other judges about three assizes

before, and I suppose very justly: some malicious people seeing

how easy it was to make out such an accusation, and how difficult it

was for the party accused to clear himself, furnished the two assizes

(k) New Edit. p. oil. -
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following with many indictments of rapes, wherein the parties ac-

cused with some ditficulty escaped.

At the second assizes following there was an antient wealthy man
of about sixty-three years old indicted for a rape, which was fully

sworn against him by a young girl of fourteen years old, and a con-

current testimony of her mother and father, and some other rela-

tions. The antient man, when he came to his defense,

[ 636 ] alledged that it was true the fact was sworn, and it was not

possible for him to produce witnesses to the negative; but

yet, he said, his very age carried a great presumption that he could

not be guilty of that crime; but yet he had one circumstance more,

that he believed would satisfy the court and the jury, that he
neither was nor could be guilty; and being demanded what that

was, he said, he had for above seven years last past been afflicted

with a rupture so hideous and great, lliat it was impossible he could

carnally know any woman, neither had he upon that account, during

all that time carnally known iiis own wife, and ofiered to shew the

same openly in court; which for the indecency of it I declined, but

appointed tlie jury to withdraw into some room to inspect this un-

usual evidence; and they accordingly did so, and came back and
gave an account of it to the court, that it was impossible he should

have to do with any woman in that kind, much less to commit a
rape, for all his bowels seemed to be fallen down in those parts, that

they could scarce discern his privities, the rupture being full as big

as the crown of a hat, whereupon he was acquitted.

Again, at Northampton assizes, before one of my brother justices

upon the Nisi prins, a man was indicted for the rape of two young
girls not above fourten years old, the younger somewhat less, and
the rapes fully proved, tho' peremptorily denied by the prisoner, he
was tlierefore to the satisfaction of the judge and jury convicted

;

but before judgment it was most apparently discovered, that it was
but a malicious contrivance, and the party innocent; he was there-

fore reprieved before judgment.
, I only mention these instances, that we may be the more cautious

upon trials of offenses of this nature, wherein the court and jury

may with so much ease be imposed upon without great care and
vigilance; the heinousness of the offense many times transporting

the judge and jury with so much indignation, that they are over

hastily carried to the conviction of the person accused thereof, by
the confident testimony sometimes of malicious and false witnesses.


